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INTRODUCTION
The Court’s Adoption of the Modern Theory of Trespass is Good Public Policy. It Will
Provide Maine Residents of Limited Means, Who Tend to be the Most Vulnerable to
Abutters’ Dust and Blasting Impacts, Their Day in Court.

Plaintiff-Appellees, Mr. and Mrs. Damney and their two children (“*Plaintiffs™ or
“Darneys”), submit this Brief on the questions certified to this Honorable Court by the United
States District Court for the District of Maine. The U.S. District Court has requested
instructions on whether Maine law "follows the modern theory of trespass recognizing a cause of
action for trespass based on intangible invasions by dust or vibrations", and, if so, whether "the
cause of action requires proof of actual or substantial damage".

Plaintiffs request the Law Court advise the U.S. District Court that Maine's common and
statutory trespass law includes claims for damage caused by blasting vibrations and fugitive dust
that cause actual or substantial damage. Such a holding will provide Maine residents who can't
atford to hire experts or attorneys (even on contingency, when damages are limited, and
particularly against an international company with exceptional resources, such as the owner of
Dragon Products)', to have an affordable chance to make their case in court.

In Maine, landowners have typically sought relief or compensation for invasion of dust
and blasting vibrations on the grounds of negligence or nuisance.

The difficulty with a negligence claim is that plaintiffs must prove that the defendant was
negligent. Maravell v. RJ. Grondin & Sons, 2007 ME 1,914 A.2d 709. The difficulty with
a nuisance claim is the same, as plaintiffs must also prove that the defendant was negligent or
acted unreasonably. Charlton v. Town of Oxford, 2001 ME 104, 774 A.2d 366 (to prove

nuisance, the plaintiff must show that the interference was "unreasonable").

' Dragon Products, LLC, is a second-tier subsidiary of Giant Cement Holding, Inc., which in turn is
owned by Cementos Portland Valderrivas, S.A.. a Spanish corporation. (Dragon Products’ counsel’s
2/6/07 submission to Maine Department of Environmental Protection.)



Maine courts have generally required expert testimony to prove negligent or
unreasonable conduct in blasting and in creating fugitive dust. In the 2007 case of Maravell, the
plaintitf sought redress for damage to her hearing caused by blasting on abutting property. The
lower court granted summary judgment to the blasting company because Ms. Maravell failed to
produce an expert capable of proving the "standard of care" clement of negligence. /d. at 711.
Although the Law Court vacated and remanded the lower court's ruling, it nevertheless held that
"[e]xpert testimony is...necessary to establish the duty of a general contractor”, and that Ms.
Maravell must prove "the four elements of negligence: duty, breach, causation, and damages").
Id atp. 127

Trespass claims, on the other hand, do not require plaintiffs to prove that the abutter's
conduct was unreasonable or negligent. They must prove only that the entry onto their land was
unauthorized. Srare v. Tullo, 366 A.2d 843 (Me. 1976). See, e.g., Foley v. HF. Farnham Co.,

135 Me. 29 (1936) (every unauthorized entry on another's property is a 'trespass’). Claimants

* Just as in the Maravell case, where the Law Court apparently recognized the unfairness of the lower
court result for the plaintiff because of stringently applied proof requirements, so did the Law Court
appear to have the same concern in 1955, in the case of Cratty v. Samuel Aceto & Co., 151 Me. 126, 116
A.2d 623 (Me. 1955). In Crarty, the Law Court also set aside a lower court ruling that precluded the
plaintitt from being compensated for cracks in his foundation caused by an abutter's blasting operation.
The lower court referee found that the plaintiff "introduced no evidence as to the amount of explosive
being used nor as to method or manner of its use, [so] direct evidence of negligence is absent” and that "in
Maine in a blasting case there is no absolute liability, and negligence on the part of the defendant must be
alleged and proved". The Law Court set aside the dismissal, holding that the doctrine of res ipsa logquitur
applied, stating: "The rule applies where the accident is unexplained and the instrument causing the
injury was under the management and control of the defendant, and the unexplained accident is one which
does not ordinarily occur if due care is used." /d. at p. 134,

A trespass claim for such injuries as were incurred in Maravell and Cratty would avoid the
struggle to find equity for plaintiffs in the face of having to prove negligence, lack of "due care’’, unusual
damage that would "not ordinarily occur if due care is used” or "unreasonable” conduct, and would
provide the plaintiff straightforward proof requirements that the invasion was caused by the defendant,
and resulted in actual or substantial harm to the plaintiff. This approach would provide a level playing
field for both plaintiffs and defendants.



must still prove that the defendant caused the dust and blasting vibrations to invade their
property, but would not be required to prove that such invasion was unreasonable or negligent.
In the instant case, Plaintitfs have testimony from State officials, who are technical staff
with the Maine Department of Environmental Protection (DEP), linking the dust on their
property to Dragon Products' operation (which expert testimony they did not have to pay for).
Plaintitfs do not have, and cannot afford to pay for, a private expert on the issue whether the
fugitive dust results from "negligent” or "unreasonable" conduct by Dragon Products, and DEP
officials decline to testify on these legal standards. In 2007, however, the DEP agreed to place a
dust monitor on the Darneys' property (and on one other property in the neighborhood), at DEP's
cost, over a period of months, and to prepare an analysis and report. The DEP agreed to do this
when it became clear to the Board of Environmental Protection (the citizen board that oversees
the DEP) that Dragon Products would not voluntarily investigate and address abutters'
complaints as to private property damage (over which DEP advised that it had no enforcement

jurisdiction).” DEP's dust monitoring resulted in a DEP Report. The Report states that a primary

" In the course of a citizen mitiated hearing (including the Darneys) before the Board of Environmental
Protection (BEP) regarding Dragon Products' unlicensed storage of an 800,000 ton/13 acre mountain of
cement kiln dust (CKD) stored on its 1100 acre site, and on the thousand yards of yellow, Drano-like
leachate from the CKD pile overcoming wetlands (which hearing resulted in the BEP requiring Dragon to
cover the CKD mountain with vegetation, and to contain the leachate with concrete and pumping (see
Board Order in the Matter of Dragon Products Solid Waste (§-02077-WO-B-N & S-020778-WO-C-N)
and associated NRPA minor revision (L-4152-TH-T-N), excerpted at Exhibit 5 to U.S. District Court
Document No. 44, 11/14/08 Declaration of Peggy McGehee (as listed on the Docket Sheet, App. at 6)), it
became clear that Dragon Products would not voluntarily take compensatory or corrective measures for
the blasting damage and fugitive dust damage caused to abutting residents, such as cracks in their
foundations, and corrosion of paint on their cars.

The BEP advised the residents that the DEP lacked jurisdiction regarding these private party claims
against this "grandfathered" cement plant. At one of the last hearings, a BEP member asked Dragon
Products what it would be willing to do to address private residents' complaints. Dragon responded only
that the residents should sue it and prove their claims. (Dragon further denied that the dust on residents’
property was Dragon dust. Dragon Product's President asserted instead that the dust on residents'
property was only dust from road construction and salt. Dragon further denied that the cracks and other




component of the dust that was periodically collected from the monitors was CaO (calcium
oxide), which is a high-heat product of kilns, and "probably” came from Dragon Products:

“Ca0 appears to be the leading contributor to the airborne particulate load ...
CaO is produced in a kiln .... The CaO on the samples came from a process
source in the area and not from disturbed soil or gravel fill such as that used in
building construction road work. The CaO is probably coming from Dragon
Products Company either directly or indirectly. Direct sources would be the
cement kiln itself, product crushing, storage, transfer, or waste. Indirect
sources would be track-out material onto highways and haul roads, reuse of
processed lime containing material such as clinker crushing, or the reuse of
waste material containing CaQ.”

Report (USDC Doc. No. 44, Exhibit 10) at 11-12 (as listed on the Docket Sheet, App. at 6).
Thus, DEP statf can testify at trial as to the probability that the dust accumulations on the Damey
property are from Dragon Products. DEP staff, however, are not available to testify on whether
Dragon Products has a "duty" to the Damneys, or that Dragon's conduct is "unreasonable”

regardless of the record of repeated citizen complaints, and violations of air emission standards \

damage to structures were due to its blasting concussions, but asserted that such damage was due to the
age of the residences, and any cracks in new structures were due to poor construction.)

The BEP member expressed disappointment in Dragon Products' response, and the Board asked the
Department head at least to see what the DEP could do for the citizens to provide off-site monitoring
information. The DEP thereafter installed two dust monitors (one on the Darney property) and an off-site
video camera focused on the Dragon plant. (The video-camera turned out not to be very useful, because
its lens kept getting covered with dust.) The DEP did not install its own blast vibration monitors, but
admonished the grandfathered Dragon to voluntarily improve its own monitoring. The DEP noted that
Dragon's monitors were located at wrong locations, and were inappropriately calibrated (2/27/07 DEP
letter to Dragon Products, Exh. H-1 to Plaintiffs’ 6/18/08 Expert Designation in U.S. District Court case).
Dragon failed to make those changes at any time during the following year (see 3/26/08 DEP letter to
Dragon Products, Exh. H-3 to Plaintiffs’ 6/1 8/08 Expert Designation), and it is not known by Plaintiffs
whether, even today, Dragon's blasting monitors are correctly located and operated.

* Records indicate that Dragon has continually violated State dust emission regulations, including
violation of State fugitive dust “opacity” limits, and identification of toxic metals in the dust, as shown
from the following representative dates: March 6, 2005 exceedance; March 21, 2005 exceedance; excerpt
from Dragon’s April 12, 2005 Albarrie Environmental Services Report about failure of dust bag
containment system; “Excess Emissions Tables” of June 1, 2005 to December 31, 2005 and December
21, 2005; Toxic Metals Analytic Results of January 31, 2006; June 8, 2006 exceedance; June 22, 2006
inquiry re exceedance: Fourth Quarter 2006 CO emissions table; NO2 emissions table, and SO2
emissions table; October - December 2006 “Excess Events of Emissions and Operational Limitations”
Table; “*Gaseous and Opacity Excess Emission and Continuous Monitoring System Performance



that led to EPA and DEP fines against Dragon Products in 2008 totaling $447,432 ($298,000 by
the EPA and $149 432 by the DEP, none of which was shared with the affected community).
U.S. District Court Document No. 44, Exhibit 9 (as listed on the Docket Sheet, App. at 6).

DEP staft are also unavailable to testity as to Dragon Products' "duty" or reasonableness
of its blasting operation that has damaged Plaintiffs' property. Moreover, Dragon Products’
blasting operation has long been grandfathered from DEP's newer blasting regulations, and it is
allowed to continue blasting ever closer to the Darney property and other residences, with

regulatory impunity. Dragon Products conducts its hundreds of annual blasts in "phases". See

Summary” from July 1, 2006 to December 31, 2006: January 25, 2007 Dragon Memo re 2006 opacity
exceedances; February 16, 2007 Dragon Memo re “opacity violation™; February 18, 2007 Dragon Memo
re “opacity violation”; April 27, 2007 Dragon memo re “opacity exceedances”; May 26, 2007 Dragon
Memo re ““excess emissions”; June 25, 2007 Dragon Memo re “bad opacity event™; July 12, 2007 Dragon
Memo re “opacity”; November 15, 2007 Dragon Memo re “opacity exceedance”; January 14, 2008
Dragon Memo re “excess emissions’”: May 9, 2008 Dragon Memo re “failing” the PM stack testing
stating: “What do 1 tell Roy?|DEP supervisor]”; June 12, 2008 Dragon Memo re “fugitive opacity
event”; September 24, 2008 Dragon Memo re property owner complaint that “dust is coming over heavy
[and] there is no wind today”; November 20, 2008 Dragon Memo re “dust cloud”; February 1, 2009
Dragon Memo re “stack opacity™ “in 25% range [and it] may go higher”; February 4, 2009 Dragon Memo
re “opacity”. App. at 121-122 and Fxhibits G, H and I to July 13, 2009 Supplemental McGehee
Declaration, U.S. District Court Document No. 87 (as listed on the Docket Sheet, App. at 10).

In addition, in responding to a discovery request, Dragon provided a list of some of the community
members' complaints about its fugitive dust and blasting vibrations:

“On November 10, 2004, Dragon received a complaint from Phil Leach regarding noise and vibration";
“On or about January 25, 2005, Dragon received a complaint from Dean Shaver, LLC regarding dust,
vibration and noise’; “On or about January 25, 2005, Dragon received a complaint from S & D, Inc.,
which operates Midas in Thomaston, regarding dust, vibration and noise; “On June 15, 2007, Dragon
received a complaint from an unidentified woman regarding dust"; “*On June 27, 2007, Dragon received a
complaint about vibrations from Gail Cross... Ms. Cross complained about a window being broken by
Dragon’s blasting”; “On or about June 28, 2007, Dragon became aware of a complaint about noise from
Carol Westerveldt"; *Dragon is aware of a complaint made regarding its blasting on July 13, 2007": ““On
December 31, 2007, Dragon received a complaint about vibrations from Walter Robertson of
Thomaston"; “On May 19, 2008, Dragon received a complaint about its operations from Kaley Haskell";
“On September 24, 2008, Dragon received a complaint about dust from Midas". App. at 121-122 and
Exhibits G, H and I to July 13, 2009 Supplemental McGehee Declaration, U.S. District Court Document
No. 87 (as listed on the Docket Sheet, App. at 10).




Dragon blasting phase map on page 7-A of this Brief. Its Jast phase will be the closest yet to the
Darney property and other properties on Old County Road. (Thus, the DEP has advised
Plaintiffs' counsel that, as bad as the blasting is now, it is going to get worse.) Because its
blasting operation is grandfathered, Dragon Products is not required to take any pre- or post-
blasting surveys of the residences or other protective measures, including the adoption of more
restrictive blasting protocol--such as is typically used around buildings (one example being the
buildings next to Boston's Big Dig). Perhaps because Dragon's quarry blasting is grandfathered,
the DEP did not agree to evaluate the structural damage to homes on Old County Road, see
Google-earth map on page 7-A, to determine the extent to which such damage 1s caused by
Dragon's blasting vibrations.

Recognizing that some expert testimony would be required as to the cause of the
structural damage on the Darney property’, the Darneys retained a neighbor contractor, Richard
Hunt, to serve as an expert on any recent blasting damage, for $250. See App. at page 43 (Mr.
Hunt's aftidavit). However, Mr. Hunt may be precluded from testifying as to Dragon's duty to
Plaintiffs or to the reasonableness of its blasting protocol. Plaintiffs assume his testimony will be
limited to an assessment of the damage caused since 2004 by Dragon's blasting vibrations. (Mr.
Hunt's estimate is $80,000 of damage. App. at 46 and 110. Dragon's engineering expert's
estimate of the damage caused by Dragon's blasting to the Dameys' property is $18,000. App. at

114-115.)

* Such damage includes falling bricks from the chimney that occur with the bigger blast concussions, and
cracks in the roof causing leaks and extensive mold in the ceilings on the second floor, widening,
lengthening and new cracks in the concrete floor in the barn and in areas within the home, including walls
and ceilings, and continuing shifting of the barn off its foundation (despite the rebar/concrete retaining
wall built by Mr. Damey) and creation of sink holes in the Darneys' yard.



Should Plaintiffs' trespass claims be found by this Court to be justiciable, they (and other
Maine residents) will have a better chance to obtain relief for damage sustained from dust and
blasting vibrations.

Plaintifts seek, in particular, the right to assert a trespass claim under Maine's trespass
statute, Section 7551-B of Title 14 M.R.S.A. The statute broadens the common law on trespass,
as was intended by the Legislature °, and provides for double damages and attorneys fees. It is a
sad fact that polluting plants like Dragon's tend to be located in communities of residents who
don't have the discretionary income to compel a cleaner operation, or redress for damage caused
them by the plants' operation. Unless those residents have exceptionally large damage claims
with clear causation evidence, they are not likely to persuade an attorney to front costs and fees
on a contingency fee basis. Having a justiciable claim under Section 7551-B, and access to its
attorneys’ fee provision, will help these residents obtain legal representation, and enable them to
have their day in court. (Statutory nuisance claims do not provide for attorneys fees recovery.)

For these public policy reasons, and pursuant to the legal arguments made below,
Plaintiffs ask this Honorable Court to advise the U.S. District Court that Maine's common and
statutory law on trespass includes claims for actual or substantial damage caused by an

abutter's blasting vibrations, and fugitive dust.

® The 1996 Maine Legislature enacted Section 7551 of Title 14 M.R.S.A., for the purpose
of "expand[ing] current law". See Statement of Fact, L.D. 1708.
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